COMPLAINT MATTER NO. 04 OF 2023
BETWEEN
SUPER ENTERPRISES LIMITED ..o, COMPLAINANT

STATE UNIVERSITY OF ZANZIBAR

DECISION OF THE BOCARD OF DIRECTORS OF THE ZANZIBAR PROCUREMENT
AND DiSPGSAL OF PUBLIC ASSETS AUTHORITY

THIS DECISION IS MADE UNDER SECTION 85 OF THE PUBLIC PROCUREMEN I
AND DISPOSAT. OF PUBLIC ASSETS ACT, ACT NO. 11 OF 2016.

]‘J— December 2093



1.0 BACKGROUND

This review emanated {rom the decision of the State University of Zanzibar (the Respondent)
made on the 09" March 2023 declaring the bid submitted by SUPER ENTERPRISES
LIMITED (the Complaindat) as unsucc esstul.

To -dt:[.crmm.e the merit of this matter, we better scrutinize the brief background that led to this
review, as it 1s as follows;

The Respondent had floated a Tender for Procurement of ICT Equipment, Center for Digital
{earning Equipment and Fernivire for Computer Labs - RFB No. 17 SUZ - 372401-GO-RFB

tor State Usiiversity of Zanzibar (SUZ: ).

‘m( 1y floatation of the same tuldu subject matters was expressed for the second time, after the

first one was ultimately annuited due to lhc complaint raised by the same Complainant.

In thns current tender, the fallowing bidders have participated:

'{“ 1 Jiot1 - ICT F.qmpmcnt "ot 2 - Central for Digital Learning | Lot 3 - Fumiture foT]

| . with mstadanon e | Equipment with installation | Computer Labs

1 M/S ZAN IT Co. Lia M/SZA NIT Co. Lud I'M/S EVOLVE Co. Lid

|—_——F—‘— ——— 3 = — " E

| 2 u,hlmmmr 1m(lus ' ‘/Slqualol Traders \:\’I/b OSAJU Company

|- -- f‘L : i Lid

3. IMS 1".\-"‘\))14\’1'1 Co. I‘td | M/S Super I nterprises M/S Mpely Furniture

“4. - { M/S Super Enterprises- . l M/S New. Home

L - , ; | Furmiture

'| 5. 1 M/S OSAJU Company 'i 'i

. | Lud - —‘f. '|

At the concluston Ql hw i€ u(ium;, course, the RLspondent by its letter referenced

HA.129/265/02/67 dated ¢ "" ")\ ober 2023, has informed the (()mpldm(mt the ultimate results
- of the said Tt.-del by (mnwun(mﬂ M/S -Equator Traders as the winner of Lot 1 for TZS

1,086, 189, ’)()(‘ 00 and Lot 2 for D79 181,267,500.00 and M/S VOLVE Co. Lid as the winner
()‘f Lot 3 for 178 L. 50,57 .3,‘;-351'.(){). :

Such an outcomc was gotten, «© (l”:‘lli. , alter disqualification of the other bidders, one among
which is the Complainant. This disqualification of the Complainant, particular, was based on

the then two main grounds, that Llu, m.ulel (Complainant):

a. has submitted the bid seeurity which expires earlier than the required time, contrary to
~the condition spulitﬁl under Clause 19.1 of Instruction To Bidders (I'TB) which requires

" the bid security to be valid vmul 28 days bevond the tender validity period of 90 days, and




. has submitted the bid form addressed to the Secretary of Tender Board instead of

Accounting Officer, contrary to contents of bullets number 6 and 9 of letter of invitation.

In reacting to the Respondent’s notice, the Complainant, through its letter with reference number
SUP/SUZA/2023/10/04 dated 11" October 2023 had strongly denied the staied grounds of its

disqualification by informing the Respondent that:-

a. the submitted bid security m the form of banker’s guarantee has complied with the said
conditions specified under clause 19.1 of I'TB, and to ensure the effectiveness of this point,
ﬂlL Complainant has inierenced for the Respondents to go through the conditions stated in

‘the security issued by PBZ Bank,

. not ouly the invitation fettér but also Clause 991 states where to submit the bids. The
Complainant went further to explain the stand taken by the Respondent as a personal view
‘which has no room according to bid document of the Respondent and procurement rules

which stresses separation of duties, and

¢. further the Complainant believes that, the intended awards are contrav ening [T 10(a) to
Oiﬂ as they, the Complainant, are the lowest priced bidder, hence, with those arguments
and by inference, the Complainant is convinced that they are validly entitled to be awarded

the tender, and not otherwise ..

In iL_s determination, the Respondent, via official letter with reference number HA.129/365/02/7
dated 13" October 2023, retained. its decision of disqualifying the Complainant, on the same

grounds. o e !

2.0 GROUNDS OF THE COMPLAINT

jeing dissatistied mth Lht, Rcspondent’s decision, through its letter referenced
SU I’f'YPPDA/ 3023/ 10 1 (Lﬁe(} 1(}" ()(mh(,r 9093, the Complainant has instituted this (‘()I‘ll})ldlllt
by g*nerallx secking for mte lti(}ll of this Authorty but, unloltundtel\ without stating the
grounds o1l Wlll(.ll their chail nge against the Respondent’s decision lay. This necessitated a

rcquelst for clarification by the Authority, through its letter FA.25/11/01/25 dated 93" October 2023,
1"@(11.1i1‘i11g the Complainant to submit a well-organized factual statement clearly outlining the
Rf‘sprn wdent’s decision which is particularly challenged, the grounds upon which the application

')dwu in cha lienging such (l(‘uslou as well the reliefs sought from the Authority.

Respon(“ntr to the said Authority’s letter, the Complainant, via its letier SUP/Z PPDA/2023/11/1
dated 06" November 2023, has submitted its response stating the i(,llo“mg two mainly grounds

as par d;)m ased): -



£ It is mandatory and common practice that the bid validity period should always

" correspond simultaneousy with the bid security period, thus nowhere n the bid
document issued by the Respondent the bid security has been stipulated to mention 1ts
timely validity but raiher it stated the forms of bid security. By submitting bid security in
an accepted form, the submitted bid security (which is in the form of banker’s guarantee)
has impliedly fulfilled the conditions specified under clause 19.1 of ITB,

b. In bullets 6 and 9 of the invitation letter, Clause 22.1 of ITB and page 45 of tender
document issued by the Respondent state where to submit the bids, which is © the
Secretary of the T\,nder Board, State University of Za.nnbar with which they addressed

and _sul)n_ut_te(‘ and m,mc belie \ul to have comphed with du()r(illwl} , and

¢, Under what have been referred to as the “Other Information”, the prospective awai ds are
. meant to violate I'TT 40(a) to 10(f), as the Complainant believes that they are the lowest
priced bidder, hence, the one who are validly entitled to be awarded the tender, and not

otherwise.

3.0 CONSIDERED TFS'I‘IMONY

F;o’m rue nafure of tl‘c nnffc-r m G :esmm whuh founded solel\ on the doulmu]im\ aspect of

proof that is sufhic u,m (o cn,shk me appropriate decision, it became unnecessary to summon the

attenidance ol officials of cither party, lhus this Authority has confined 1twdi to examine the

follow Lg submuitted 0{*11 1(11 documents:

A.

b.

d.

Bid Document numbc, T2 ‘31'7-319101 GO-RFB for Pro(ulunuu of ICT 1,(1111[)111(,11t

Center for Digital Learni l,q‘.npmem and Furniture for Computer Labs, issued on the 24

August 2023 by the Respnndem to invite Bidders,

The Bid(iing'D()‘cumeni submitted by the Comiplainant in response to the said floated
tender, |

Bids Evaluation Report and Recommendation for Award of Contracts,

R(spm dent’s letter of Notification of Award with reference SUP/ZPPDA/2023/10/1 dated
09" October 2023, notifving t he Complainant of its unsuccessful bid,

Compla'inant’é letter referenced SUP/SUZA/2023/10/04 dated 11" October 2023, to
v(,-(\l-lll)](uﬂ. to the Respondent,

Resp()m{em’s letter 1‘ci‘cn—:n(‘f:d HA.129/365/02/7 dated 13" October 2023. maintaining its

decision to the Complainanit, and
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g, Complainant’s letters referenced number SUP/ZPPDA/2028/10/1 dated 19" October 2023
and SUP/ZPPDA/2023/11/1 dated 06" November 2023, submitted to the Authority to

challenge the Respondent’s decision.

4.0 FINDINGS
a.. Legality of the Complaint
Béfore determimng the matier on its merit, the Board has felt obliged to address the propriety

and tenability of this complaint, that is to say, to test its conformity with the legal requirements .

under the Public Procurement and Disposal of Public Assets Act, Act No. 11 of 2016.

Pursuant to section 8442) of the Act, the Complamant is required to lodge its complaint to the
Accounting Officer in not later than 10 working days since becornes aware of the Respondent’s
decision. The compliance is apparenidy seen in the Complamant’s letter
St .'_l’.";‘l 17.A/2098/10/04 daied 11" October 2023 submitted in response to the Respondent’s

notificaton of 09" October 2023 to the Complainant.

Again, 1f aggrievéd by the Respondent’s decision after complaining, which-is the case herein,
under section 84(4), the Complainant is supposed to institute its complaint with the Authortty

it not later than 10 working days since the Respondent’s decision was communicated to her.

'The compliance 1s evidenced by its letter referenced SU/ZPPDA/2023/10/1. and dated 19"
Orctober 2023 submitted: to this Authority alter receiving the Respondent’s decision through
its l€tter referenced number HA.129/365/02/7 dated 13" October 2023.

It is therefore apparent that, the said Complaint is in conformity with, and has fully satisfied,
; 1 - 3 ) B

the legai requirements under the Act, hence this Authority is obliged 1o entertain.
b. Grounds Determination

As pointed out earlier, tis Complaint lies on the two main grou nds as {ollows (in a condensed

form):-

4 It is mandatory aid. common practice that the bid validity period shouid always
correspond simuianeously with the bid security period, thus nowhere mm the bid
document issued by the Respondesit the bid security has been stipulated to mention 1ts

timely vaiidity but rather it stated thie forms of bid secunty. By submitting bid security in

an accepted form, the submitted bid ssm"itv_(vj:-ich is in: the formn of banker’s guarantee)
" has impliedly fulfilled-the conditions specified ymder clause 19.1 of ITB, and




H. 'In bullets 6 and 9 of the invitation letter, Clause 22.1 of I'TB and page 45 of tender

document issued by ihe Respondent state where to submit the bids, which is to the
Secretary of the Tender Board, State University of Zanzibar with which they addressed

and submited and hence believed to have complied with accordingly.

In determining the first ground, this Authority is exhaustively looking into the oilered

evidences regarding to the Respeondent’s decision alongside with the relevant legal ruies.
=y D g‘J

First (m(l foremost, 11 is extremely important to take note that, the bids evaluation should
mandatorily be conducted basing on the criterta provided for within the solicitation (bid)
(100"* “This has been cle atly stated under section 57(3) of “the Public Procurement and

')n,pm U of Pubi ¢ Asscts Act; Act No. 11 of 2026 which reads:

J7(3) No ev. 11113!10:} (Hfuld o{/u r fjlrl” sated 1 rj:c brcd (*’0( uments shall

be taken mm ACCOUNL.

The emphasis of the same is. also comprehended under clause 119 of the Public

Pm( ure menf chulahous of 2021 wliuch reads:

A ].9, When.-examuining the best evaluated bid: evaluation shall he
.. consistent witle the terms and conditions. prescribed in the bid

documents.

Now, starting wub (Lu:sw 16.1. of Section I - Imll uction to Bidders (I''B) as stipulate at page
99 of the relative: aolwwlun' tl()Ul‘Tl(:!ll (bid (10(ument) for easy of w{uen(c it states as

- hueunder qd()tcd

C“The Bidder shall furnish as part of its bid, either Bid-Security
Declaration or a Bid Security, as specified in the BDS, i original form
and, 11 the cas¢ of a Bid Secunity, in the amount and currency specified

i the BDS.

"This clause is actually meant to insauct Bidders to enclose Bid Security with theu bids, and
to avold any unc "'x‘t;ﬁ'lti' in the last two statements of clause 19.3 of Sectlor [ - ITB at the
same page, the Resvm' went clarifies on the type of bid security required with the

corresponding timely validity of such security, whereby it states as herein quoted:

.................. i die case of bank guarantee, the Bid Security shall be

submitted either usig the Bid Security Form included i Section 1V,




Bidding Forms or in another substantially simitlar format approved by

the purchaser piior to Bid submission. The Bid security shall be valid
tor twenty €-’g/)( (Z8) days bevond the original date of expiry of rhf Bid

validity, or bevond any extended date if requested under I'TB 18, Z

&

The obvious intention of this part of the Clause was (o stress on the required form, but as
well, to provide the scope of time for which such security should endure to cover the whole
duraton trom when the bidding process begins (bid submission and opening date) to the end
pomnt of twenty eighit (28) days atier the expiry of Bid Validity Period.

To show that this requirement is mandatory, there was vividly stated that the nonfulfillment
of this requiremchl' shall I:én'dcr particular Bid ineligible. T lns has been stipulated under

udusc 19.4 of Su tion I - 11 'i at p a5e zd~ -Jlll(‘h smtu;.

i a Bid Security 1s speafied purstiaiii (0 113181, any Bid not
mrmnp,m.it(/ v a stubsi: vtiily ;‘cspf)nm e Bid. Sccu ity shall be rejecred

by the } 11(1’:(:«' ,4« uo;T—mspomnc
Apart from other conditions dttached with the Bid Security, all of the above descinpiions have
peen expressly recapiur "l undt. Section II - Bid Data Sheet (BDS) at page 15 of the

Respondends Bid Do menr

In this icgard, it is now clear that, the Respondent is supposed 0 apply, among othcra, ‘the
subnmussion of Bid Sect riv” iogether with all of 1ts deseribed conditions, as criterion to
evaluate the Bidders, il nf :_»{' '-\hif‘i- ihe :e!"'li‘.’f: Bid shall be ultimartely declared non-

responsive (m(! hen((, hc i ::‘:‘tc‘(x ac n'muJ\

& \Uw‘ mrning 1o the 1;&1 tacts surtounc ding this appeal, they all started with the lcnder which
was oilicially loated 0\ the i\’ca;)')h('!t‘..nl SaUNg ".‘.i:liw # Invradon to Bidde " on the 24"

%u:gu“ 2023, The issuance has beeu proceeded by the Bids Opening which took place at
11'2“'"11 on the 13" Septeniber. 2023, few honrs after the clostre of bid submission deadiine,

W hel"L\ the Complamant’s bid was among e vadidly recetved ones.

The C f)m]u.un mt’s bid was ac J)Ilipﬂll‘(‘(l by thiee (hﬁuuu ‘)14 securities, all are in the form
of bank }.Udl‘r'l)[ti‘ Jmm PRY, .u‘,d_e.‘;rcpi for the security referenced ./\ﬁ.18.‘_’/3};-‘1‘,.72‘7/{)5/84
wlhich was issued on 05 'Seprember 2025 t6 cover Lot 3, dhe remaining securities were issued

on the same day of 06" September 2023, In particular, the security reterenced



'_;A_B.ISQ/-BF‘)AL/QJ'/QS/SIS‘ Was issued to cover- Lot 1 _and_‘ .t;h'c\ security referenced
AB.‘1482/39/1</27/ 05/82 was issued to cover Lot 2.

1hL second page of each' security begins with the par agraph which, in our rational opinion,
hdﬂ turne(l to be the root cause of the (119])11[6 For ease of reference and comprehension it 1s

hm_eun_dex reproduced as follows:

“Ihis guarantee will expire: (a) I the Applicant is the successtul Bidder, upon receipt of
2. _CO])ILS of the contract agreement signed by the Applicant and the performance security
J ~ssied to the Beneficiary in relation to such Contract agreement; and (b) If the Applicant
" |15 not the successtul Bidder, upon the earlier of: (1) Qur rec eipt of a copy of the

Beneli ciary’s notification to the Applicant of the results of the Bidding process; or (1)
. Twenty eight days alier the end of the Bid Validity P eriod. This guarantee shall become
s _ valid from 13" September 2023 and shall expire on 1 I* December 2023.

From the wordings of that paragraph, it can be casily noted that, there has been set various
coriditions, some of which seems to be alternatively operating, depending on the stated nature
()f the anticipated outcomes. But the main point here is, do such wordings certainly fulfill the
xc,qullgments of the security as contemplated by the corresponding conditions 1ssued within

thie Respondent’s Bid Document?

The C()lltl oversy is only raising when the two statements of the same paragr aph confront each
othel ﬂlL statement under sub-para (b)(i1) and the closing statement therein which clearly and

br)l(_ll)n;l(llcatcs the dates to mark the interval of the security life time.

Itis also clear that, basing on the securities contents themselves, the closing statements of all
the pointed out securities’ paragraphs, apart from being substantially diverting items far ‘a\-vay
from the instructions and sample given under Section IV - Bidding Form at page 74 of the
Respondent’s Bid Document, they are meant to assume authoritative status, to be
commanding and overriding, thus one has to take them more seriously and prevailing, in case

of its conflicting with other statements therein.

Besides, to test the validity of the securities we need to calculate number of days from the
slamng point which is 13" September 2023 to the elapsing of 98 days beyond bid validity
pulod ‘which is 90 calendar days as per Clause 18 of Section 1 - I'TB read together with
S__e( UO]__]. I - BDS at page 44 of the Respondent’s Bid Document.




From 13" September 2023 on which all the Complainant securities came into being tol 1"

December 2023 when they expire, there are exactly ninety (90) calendar days. Thus, the
ﬂ" G e . DT y T 8 ix i ) 8 i s
securities’ lives are shorter for 98 days than instructed within the conditions of Respondent’s

13}i(l Document.

Hen(L from the above facts and the cited legal provisions, together with the instructions to
blddels it is clear that the bid securities submitted by the Complainant to accompany its bids
are n serious violation of Instructions to Bidder issued within the Respondent’s Bid
Document which has been made a mandatory requirement to be complied with, failure of
‘which shall render the bid nonresponsive and hence subject to rejection, as 1t goes to the root

of the bidding process to cause uncertainty of successtul completion.

Moreover, this Authority has found that the Complaint’s contention (It is mandatory and
éommon practice that the bid validity period should always correspond simultaneously with
&e bid security period) a mere presumption developed by the Complainant herselt basing

Qn hel own reasonability which, if allowed to outweigh the legal requirements laid down under

the pl ovisions cited above, shall be absurd to the law.

VVlth regard to t the second ground, upon which this complaint is as well laid, concer ning the
address to which the bids should be directed, and the address to which the bids should be

dropped (delivered).

'lfliere is a considerable importance of bringing this matter into common understanding that
the two addresses are meant to be distinguishably utilized. “VICE CHANCELOR, THE
SJITA TE UNIVERSITY OF ZANZIBAR” is an addressee to which all the bids should

expressly be directed. This can be construed by reading together the address provided under

item 9 of invitation letter, instructions placed immediately betore item (a) on the sample

ﬁéitéi‘ of Bid provided under Section IV - Bidding Forms issued within the Respondent’s

Bld Document at page 56 there is instruction which reads “insert complete name of
}_’_wtbzscf whereby the name has been clearly indicated on the cover page of the
Resp'ondent s Bid Document as well as in part A of Section II - Bid Data Sheet at page 41

to be “VICE CHANCELOR, THE STATE UNIVERSITY OF ZANZIBAR”.

On the other hand, “SECRETARY OF THE TENDER BOARD, unlike the
aforementioned one, is only an address for physical reception of bidding documents where
the bidders were instructed to physically submit their bids but not addressing to it. The

contents of itern 6 of invitation letter puts it much clearer that “ bids must be delivered to the

By ol g

i B
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address bellow’ and proceeded to mention the Secretary of Tender Board of SUZA.
Moreover, it has been made clearer that “Secretary of Tender Board” is an address only for
the purpose of bid submission (physical delivery) from the contents of part D of BDS at page
45 where expressly stated that “For Bid submission purposes only, the Purchaser’s address
is: Attention: Secretary of Parastatal Tender Board ....."

In line with the above determination, it can be reasonably maintained that, the Complainant,
m this case, has herself to blame for allowing to be carried away with confusion in erroneously

--rddtmg the concept of “delivery” similarly with the “addressing™.

Hence, .by addressing its “Covering Letter” and “Bid Letter”, both dated 05" September 2023,

to the Secretary of Tender Board, the Complainant has significantly wrongfully addressed 1ts

bid to the one who lacks authority, in terms of accountability, within the administration of

public procurement to be addressed and to issue any official correspondence, let alone the
blds unless expressly delegated. This is vividly stated under the provisions of section 26(1) of
ihg ‘Public Procurement and Disposal of Public Assets Act which confers overall
resp_onmlnhtles of execution of procurement process within the respective entity to the

A_C('qultixlg Officer, and no one else.

lhexeh)rc the act of the Complainant to address its bid to a person other than the author 1ized
(me is a material breach of legal provisions, bid conditions as well as official cor respondences
s\kmdal ds, hence ultimately subject to rejection, unless there is a clear proof that the Secretary
of Tender Board, to whom the Complainant’s bid has been addressed, possesses an ofticial

delegation to discharge such particular function, which is in fact has never been in place.

It is further indispensable to articulate here that, by being in writing directed to the wrong

addressee in violation of all the alorementioned legal and standard authorities, although
plu sically dropped to the rightful person as per the bid instructions, the Complainant’s bid 1s
as good as never been lodged any way. Thus, in this particular matter, it was a material fault
on the side of SUZA to consider the bid to the evaluation stages, which would otherwise be

supposed to drop it down from the outset.

\Vill}j‘ggard to the other raised ground, upon which this complaint is also relied, it's a clear
sf_‘gttléd conception that, determination of either lowest or highest bid should always focus on
the bid"gler’s read out price or otherwise any other factors expressed in monetary terms as
stiptilé_itﬂl under regulation 124(1) of Public Procurement and Disposal of Public Assets

Regulations.
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l\ow 111 order to test the credibility of the contention that the Complainant’s bid was the

l()west puced it 1s of great essence to display them hercunder:

Lot 1 - Bidders with Bid Price in TZS

(VAT exclusive)

Lot 2 - Bidders with Bid Price
in TZS (VAT exclusive)

Lot 3 - Bidders with Bid
Price in TZS (VAT exclusive)

M/S ZANIT Co.
Lid

1,191,675,000.00

234,372,000.00

M/S

T'raders

Equator

872,254,700.00

140,740,875.00

M/S EVOLVE
Co. Ld

1.505,272,017.01

1,313,278,050.00

M/S

Enterprises

Super

859,529,312.60

91,623,884.25

Al B

M/S OSAJU

- | Company Lid

1.905.650.500.00

168,000,000.00

6.

M/S Mpely

- Farniture

209,380,500.00

M/S New Home
Furniture

129,323,250.00

Having seen the facts to this regard, this Authority coincides with the raised claim that the

Complainant was the lowest priced bidder in this particular tender, since her price was the

lowest comparing with those of the other bidders.

Howe\"er the sensible idea surrounding this argument is not actually the lowest bidder per-

se, but rather the “lowest evaluated bidder” who should be confirmed responsive, hence

entitled to the tender award. This standpoint can be extracted from the clear wording of

regulation 127 of the Public Procurement and Disposal of Public Assets Regulations, which

is hereunder quoted:

- '-]27. The responsive bid shall be:

(a) the bid with the best evaluated bid in case of goods or works or sert ices,

but not necessarily the lowest or highest submitted price subject (o any

margin of preference applied;

From the above stand point of view, since the Complainant has not been able to
advance to the last phase of the evaluation where the bidders’ prices were getting 1o

(ontestmg the Respondent had eventually no opportunity to evaluate the

Complfunrml s price alongside with the others’, hence the Complainant’s pr ice couldn’t

fall under the responsiveness anticipated by regulation 127 cited above.



5.0 DECISICN
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s ground of the Complainant doesn’t suttice to cause us diverting

1's decision disqualifving the Complaimant from the tender.

s and powers vested upon it under the provisions of sections 5, 6(e) and
ment andd Disposal of Public Assets Act, Act No. 11 of 2016 and basing
ned earlier, this Authority decides that, since the above cited legal rules

splv, the Complainant’s complain is unfounded, thus hereby dismissed

pondent decision s upheld.
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